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I.

INTRODUCTION

Respondents County of Sonoma, et al. (“County”) created internal
inconsistencies in their General Plan, violating California’s Land Use and Zoning,
Government Code §65300.5 and §65860(a)(2), and engaged in a misleading
environmental review of multiple versions of Real Party in Interest The Dutra
Group’s (“Dutra”) 1 asphalt plant (“Project”) spread out over three years through
an environmental impact report (“EIR”), and then numerous separate staff and
consultant reports, violating the California Environmental Quality Act (“CEQA”),
Public Resources Code (“PRC”) §21000, et seq. – while denying the public an
opportunity to address the Supervisors at the Project’s final hearing in violation of
the Ralph M. Brown Act, Gov. Code §54950 et seq. – all to approve this asphalt
plant on the banks of the Petaluma River, at the gateway to the City of Petaluma
(“City”) and Sonoma County, 150 feet from nationally renowned bird habitat in
Shollenberger Park. Petitioners/Appellants challenge the County’s approvals of
the Project in violation of the Planning and Zoning Law, CEQA, and the Brown
Act.
The Project proposes to construct a 62-foot high asphalt plant that will
produce up to 225,000 tons of asphalt per day, import 500,000 tons of sand and
aggregate per year, and export 345,425 tons of sand and aggregate. (AR113-14.)
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Other Real Parties in Interest include the owners of land where portions of the
Project are proposed as well as the operator of docking facilities proposed to offload asphalt aggregate for the Project.
1

24-foot high piles of aggregate and raw materials will surround the asphalt
furnace. (See AR114, AR240.) The batch plant will be plainly visible to
Petaluma residents and others driving on Route 101, as they enter the City on
Petaluma Boulevard South and when walking in Shollenberger Park. (AR309,
AR313, AR317, AR321, AR323, AR325.) For its first three years, the Project will
ship aggregate materials to the adjacent Shamrock Materials dock, placed on
trucks and driven to and from the asphalt plant – 43,478 truck trips per year.
(AR4613.) In addition to trucking from Shamrock to the Project, another 101,306
truck trips per year will haul asphalt, sand, and gravel from the site as part of the
Project’s operations. (AR4612.) By the end of three years, the Project calls for a
conveyor belt to be constructed from Shamrock to the Project site through a
wetland constructed by Shamrock as mitigation for the approval of its aggregate
distribution facility. (AR4617-18, AR5414.) All of this industrial activity will
have an adverse impact on residents and Shollenberger Park, create new air
pollution in the form of particulate matter, carbon monoxide and nitrous oxides
(“NOx”), create additional traffic, and disturb an established heron and egret
nesting colony and other wildlife living in adjacent wetlands with excessive noise,
among other impacts.
First, the County violated the Planning and Zoning Law by ignoring its
General Plan’s mandatory policies and creating internal inconsistencies within the
Plan. The County ignored its General Plan’s mandatory prohibition on redesignating parcels for Limited Industrial uses in areas subject to flooding. One of
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the two parcels rezoned as Limited Industrial is proposed to be a wetland; the
other parcel rezoned Limited Industrial is likewise in the flood zone. (See AR96
(“The site is affected by flooding from the Petaluma River”).) The County
maintained that, if in the future a portion of the parcel is filled and graded to a
level above the flood stage as part of the Project, the area was not subject to floods
when rezoned by the Supervisors. The County’s forecast does not change the fact
that the entire area was subject to flooding at the time of the General Plan
amendment and zoning change, and the wetlands and other portions of the rezoned
parcel will continue to be subject to flood into the future.
The General Plan also requires that any new zonings for Limited Industrial
uses along the Petaluma River must be river dependent uses necessary for
maintaining the River as a navigable waterway. However, for its first three years,
the Project will not use the River at all, instead receiving raw materials by truck.
At the end of three years, the Project must construct a conveyor to offload
aggregate materials from its neighbor’s docking facility or shut down. However,
Shamrock has refused any role in the Project, and there is no evidence that the
Project will ever include a conveyor linking it to Shamrock’s dock. Nevertheless,
though Shamrock’s refusal prevents the Project from going forward, the County
has permanently re-zoned river-adjacent, flood-prone parcels to allow for
industrial development in violation of the General Plan.
Second, the County’s CEQA process is rife with errors. The County
applied an inappropriate baseline in the EIR’s analysis of the Project’s air impacts
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by making believe that a temporary asphalt plant a half-mile away from the
Project site and required to be closed by 2008 – and actually closed in 2007 – was
emitting pollution at the Project site and would continue to emit pollution even
after it was shut down. The County misled the public and Supervisors about the
Project’s air pollution impacts by subtracting the closed temporary plant’s
emissions of Particulate Matter (“PM10”), Reactive Organic Gases (“ROGs”) and
NOx from the Project’s estimated emissions.
Also, despite three years to get it right, the County failed to produce an EIR
addressing the impacts of the actual version of the Project approved by the
County. Throughout the process, the Project went through multiple revisions and
iterations, the final version being labeled “RPII” (Revised Project II). However,
the County’s EIR never evaluated RPII and left “review” of numerous key impacts
to a compilation of consultant and staff reports released to the public on the day of
the final hearing – a hearing at which no public testimony was even allowed
contrary to the Brown Act. As a result, the EIR fails to consider evidence of
impacts from additional air pollution and traffic caused by the additional trucks
necessary to haul aggregate from the Shamrock site, impacts to an established
wetland area where the conveyor will be installed, and noise impacts to wetland
wildlife. Alternatively, assuming the County correctly asserted at the final hearing
that the newly released staff and consultant reports were part of the EIR, the
County illegally refused to recirculate this new information in a single, collected
EIR.

4

Each of these errors is fatal to the County’s General Plan and zoning
amendments, Project approvals and EIR certification.
II.
A.

STATEMENT OF THE CASE

Statement of Facts

The Project is proposed for a 38-acre site directly across the Petaluma River
from Shollenberger Park at 3355 Petaluma Boulevard South, at the entrance to the
City of Petaluma. (AR137, AR142, AR200. See Attachment.) The site is on a
sliver of Sonoma County land that juts into Petaluma – surrounded on three sides
(east, west and north) by City land. (AR222.) The Project site contains a
significant rookery for great blue herons, great egrets, and snowy egrets. (AR208,
AR15772-73.) These species tend to be highly sensitive to human intrusion and
disturbance of nesting colonies. (AR381.) City-owned Shollenberger Park is
home to over 190 bird species, the endangered Salt Marsh Harvest Mouse, and the
Point Reyes Bird Observatory, and is recognized as a top birding spot by the
Audubon Society and National Geographic. (AR378, AR12451-54, AR15772-73,
AR22902.)
The Project site consists of three parcels – APN019-220-001, APN019-320022 and APN019-320-023 – in which the Project has designated four areas, A
through D. (See AR200; AR198; AR482; AR210.) Area A (APN019-220-001) is
the parcel located closest to the River. (Id.) Area A has a General Plan
designation of General Industrial (“GI”) and is zoned Heavy Industrial (“M2”).
(AR198; AR482; AR478.) The Project approval did not change Area A’s General
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Plan or zoning. (AR491.) The other two parcels at the site – APN019-320-022
and APN019-320-023 – are identified as Areas B, C & D of the Project. (AR200;
AR478; AR480). The Project requires a General Plan amendment and zoning
change for Areas B, C, and D from commercial to industrial zoning. (AR141.)
Prior to Project approval, Areas B, C and D all had General Plan and zoning
designations of Limited Commercial (“LC”). (Id.) In approving the Project, the
County changed Areas C and D to Limited Industrial. (AR198; AR141; AR491.)
Areas B, C and D are all zoned as 100-year flood plain (“F2”). (AR478; See
AR96; AR204, AR206 (Area C and D wetlands).)
Area A is the portion of the original version of the Project where Dutra
proposed to locate a barge docking facility and off-loading conveyors. (AR235.)
By the Project’s third iteration, Area A’s barge facilities were removed entirely
from the proposal. (AR4606-07.) Area B would include the conveyor, offices, a
septic and leachfield system and facilities for the San Antonio Volunteer Fire
Department. (AR235.) Area C is the portion of the Project site where the asphalt
plant and materials storage piles are proposed to be located. (AR236; AR240.)
Area D, including 19-acres of the site comprising about half of APN019-320-022,
is the site of the Project’s proposed wetlands, including brackish marshes subject
to the tides. Grading and fill activity are proposed for Areas B and C. (See
AR254; AR258; AR260; AR262; AR264.) However, Area D, for the most part,
will be excavated and, by design, always subject to flood. (AR254; AR237
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(“Historic hydrologic conditions would be restored by reintroducing tidal
circulation to the area”).)
In its final configuration, the Project proposes to ship its raw materials
through a nearby facility and parcel – Shamrock Materials’s aggregate storage and
distribution facility (“Shamrock Facility”). The Shamrock Facility is located to
the north of the Project’s Area A, separated by a vacant parcel. (AR303; AR484.)
Constructed in 2004, the Shamrock Facility includes a dock from which aggregate
is currently off-loaded for storage and distribution. (AR220.) In order to approve
that facility, the County required Shamrock to construct and restore a wetland area
running along the eastern edge of the facility along the edge of the Petaluma
River. (AR7718; AR7726; AR7739-40; AR4617-18.)
B.

The Project Changes and CEQA Proceedings.

On January 14, 2008, the County released a draft EIR (“DEIR”) for the
original Dutra Project (“Original Project”). (AR6; AR128.) The Original Project
was proposed as a 76-foot tall hot mix asphalt plant, anticipated to process
665,000 tons of material annually, including 425,000 tons of raw aggregate and
75,000 tons of fine sand. (AR236; AR242.) The Original Project proposed to
produce up to 400 tons per hour of asphalt with annual production of 225,000 tons
per year, including 10% rubberized asphalt, asphalt recycling and crushing.
(AR242.) The Original Project included a new barge docking facility in Area A to
import 500,000 tons per year of aggregate and sand. (AR242-43.)
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Petitioners and others filed comments on the DEIR raising numerous
concerns and, on March 6, 2008, testified against the Project before the County
Planning Commission. (See AR1594-1602; AR1615; AR1619-29; AR1636;
AR1603-11; AR1643; AR1646; AR1648-57; AR1662; AR1594-1746; AR18311927; AR1933-37.)
On July 18, 2008, the County released the Final EIR (“FEIR”). (AR6;
AR1543; AR13086.) On October 16, 2008, the Planning Commission
recommended that the Board of Supervisors certify the EIR, amend the General
Plan and zoning designations, and approve the Project. (AR13086.) On
December 8, 2008, Petitioners submitted written comments on the FEIR to the
Board (AR12468-707), including expert comments from environmental scientist
Dr. Petra Pless, D. Env. (AR12505). On February 2, 2009, a unanimous Petaluma
City Council wrote the County urging the Board to reject the Project due to
impacts on Shollenberger Park, navigational concerns, blighting impacts, and
inadequacies in the EIR. (AR16084-89.)
On February 3, 2009, the Supervisors held a hearing attended by over 300
people with 66 testifying. (AR5561-5713; AR5723-25.) The Board voted 4-1 to
require Dutra to revise the Project to reduce noise and air pollution, and continued
consideration of the matter. (AR5726.)
On April 16, 2009, the Planning Commission met to consider an exception
for the Project to allow Dutra to exceed the General Plan Noise Policy. (AR3177883.) Appellants submitted letters concluding that the General Plan amendment
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created inconsistencies in the General Plan and that the Project did not meet the
requirements for rezoning from commercial to industrial use. (AR20526-27;
AR20271-84 (urban planner Terrell Watt, AICP); see also AR019746-20269.)
The Commission continued the matter to May 21, 2009, and then approved the
exception on a 3-2 vote. (AR31786-87.) On June 2, 2009, the City submitted an
additional comment letter raising numerous EIR deficiencies and General Plan
inconsistencies, including allowing industrial uses in an area subject to flooding.
(AR20682-94.)
At a June 9, 2009 hearing, the Supervisors took a 3-2 straw vote to reject
the Project (AR5867-70), following an outpouring of public testimony (AR582847), including hundreds of citizens attending the meeting, opposition from the
City, concerns from various legislators, and a Press-Democrat editorial opposing
the Project. (AR21958.) The Board then continued the decision to July 21, 2009.
(AR5870.)
On September 15, 2009, Dutra submitted a letter describing a substantially
revised Project deemed “Revised Project I” (“RP-I”). RP-I would (1) reduce peak
production from 400 to 300 tons per hour, but maintain the same annual
production; (2) reduce the height of the silos from 76-feet to 62-feet; (3) eliminate
on-site crushing of recycled material, and (4) move the barge dock location within
Area A. (AR22142-51.) Dutra’s drawings purported to show that the new barge
dock would not block the Petaluma River’s navigational channel. (AR22150.)
The County did not prepare a new CEQA document, but retained a consultant who
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concluded that RP-I would have reduced impacts compared to the Original
Project. (AR1961-76.) RP-I was presented to the Supervisors on December 8,
2009. (AR4487.) The City submitted a letter urging the County to recirculate a
supplemental EIR to analyze the RP-I’s substantial changes. (AR22777-83.)
On December 13, 2009, a local rowing club submitted a detailed letter
showing that Dutra’s maps exaggerated the width of the Petaluma River’s
navigable channel at the proposed dock location and that Dutra’s 50-foot wide
barges likely would obstruct the channel. (AR22954-72.) In response, the Coast
Guard found that Dutra’s maps were inaccurate and its proposed barges would
illegally block the navigable channel. (AR22995; AR22956.)
In response to the Coast Guard’s disapproval, Dutra again revised its
Project. On January 29, 2010, Dutra submitted a letter describing “Revised
Project II” (“RP-II”). (AR23943-61.) RP-II proposed to eliminate entirely
Dutra’s barge dock and instead move all barge off-loading to the adjacent
Shamrock facility, and then transport aggregate from Shamrock to Dutra, first by
truck for 3 years, and then by an 800-foot conveyor belt constructed through
Shamrock’s wetland mitigation area. (Id., AR4608.) The County’s Staff Report
states:
Revised Project II would result in changes to environmental impacts related
to Aesthetics, Air Quality, Biological Resources, Cultural Resources,
Geology and Soils, Hydrology/Water Quality, Hazards/Hazardous
Materials, Land Use, Noise and Transportation/Traffic that were not
addressed in the DEIR or Response to Comments Document.
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(AR4609.) The Staff Report admits that RP-II would result in significant traffic
impacts causing “the intersection of Petaluma Blvd. South and Landing Way…[to]
fall from LOS E to LOS F,” requiring new mitigation. (AR4630.) The Staff
Report also admits that “[t]he construction of the conveyor would impact the
entire .48 acres [wetland at Shamrock], a potentially significant impact absent
mitigation.” (AR4618.) Also, the “staff believes that the trucking option is not
consistent with the General Plan because it would not result in a river-dependent
use, as required by General Plan Policy LU-19c.” (AR4631.) Finally, the entire
RP-II is called into doubt since Shamrock has steadfastly maintained that “we
cannot allow our property to be associated with the Dutra proposal to allow their
project barges to unload at our facility.” (AR29071; AR25778.)
On October 12, 2010, the City wrote to urge the County to prepare a
supplemental EIR because of the fundamental changes to the Project, new traffic,
wetlands, and other impacts, and “over 300 pages of new analyses from at least ten
different environmental consultants.” (AR25853-59, 25854; see AR24035-65.)
The County refused, instead releasing over 500 pages of private consultant reports
4 business days before the County’s October 18, 2010 hearing, prompting renewed
requests for a supplemental EIR. (AR25548-56; AR25887-917; AR28856-58.)
After a lengthy public hearing (AR5656-6099), on October 18, 2010, the County
Board took a 3-2 “straw vote” to approve the EIR and RP-II, and require the
facility to use the Shamrock barge dock and conveyor. (AR6127-29; AR6098.)
The Board continued the actual vote to December 14, 2010. (AR6129.)
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On December 7, 2010, the City again urged the County to disapprove the
Dutra Project and to prepare a supplemental EIR. (AR28884-85.) On December
13, 2010, Petitioners submitted comments urging the County to prepare a
supplemental EIR, and attaching expert analysis concluding that RP-II would have
significant impacts not analyzed in the EIR. Biologist Phyllis Faber concluded
that the conveyor would destroy Shamrock’s wetlands, and a wetland bank miles
away would not mitigate this impact. (AR29042.) Traffic engineer Tom Brohard
concluded that RP-II would generate 19,702 additional truck trips per year over
levels analyzed in the EIR (16% increase), creating significant traffic impacts.
(AR29050.) Dr. Petra Pless concluded that additional truck and barge traffic of
RP-II would create significant air pollution impacts not analyzed in the EIR.
(AR29058; AR29023-77; see AR31828-40; AR31989-93.)
At approximately 9:00 a.m. on December 14, 2010, the County released
over 100 pages of new documents related to the Project, including new conditions
of approval (AR5413-5560), and for the first time identifying an entirely different
set of documents as the “Final EIR,” including reports prepared by Dutra’s private
consultants – despite the previously published July 18, 2008 FEIR that did not
include these documents. (AR12; AR1543-1942.) At a hearing later that same
day, the Board refused to allow any public testimony (AR6130-36), and then
deliberated and voted 3-2 to approve the General Plan amendment for the Project,
certify the EIR and approve the Project. (AR6181-82; AR6142.) On December
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16, 2010, the County posted a Notice of Determination pursuant to PRC §21552 of
CEQA.
C.

Procedural Background.

On January 14, 2011, Petitioners filed this action in the Sonoma County
Superior Court seeking a writ of mandate and order vacating the County’s EIR
certification and Project approvals. (CTA:1-60.) On February 17, 2011,
Petitioners filed an Amended Petition for Writ of Mandate. (CTA:188-250.)
A bench trial was held on December 9, 2011. (CTA:1193-1279.) On
December 23, 2011, the Superior Court denied the Petition for Writ of Mandate.
(CTA:1113-44.) Appellants timely filed their notice of appeal on February 3,
2012. (CTA:1183-86.)
III.
A.

LEGAL STANDARDS.

Planning and Zoning Law.

State law requires each county to adopt a long-term general plan governing
development in all unincorporated areas. (Gov. Code §65300; Napa Citizens for
Honest Gov. v. Napa County (2001) 91 Cal.App.4th 342, 352.) The general plan
sits at the top of the land use planning hierarchy (DeVita v. County of Napa (1995)
9 Cal.4th 763, 773), and serves as a “constitution” or “charter” for all future
development. (Lesher Commc’ns v. Walnut Creek (1990) 52 Cal.3d 531, 540.)
General plan consistency is “the linchpin of California’s land use and development
laws; it is the principle which infused the concept of planned growth with the force
of law.” (deBottari v. City Council of Norco (1985) 171 Cal.App.3d 1204, 1213.)
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State law mandates two levels of consistency. First, a general plan must be
internally or “horizontally” consistent: its elements must “comprise an integrated,
internally consistent and compatible statement of policies for the adopting
agency.” (Gov. Code §65300.5; Sierra Club v. Bd. of Supervisors (1981) 126
Cal.App.3d 698, 704.) A general plan amendment thus may not be internally
inconsistent, nor may it cause the general plan as a whole to become internally
inconsistent. (DeVita, 9 Cal.4th at 796, fn. 12.) Second, state law requires
“vertical” consistency, meaning that zoning ordinances must be consistent with the
general plan. (See Gov. Code §65860(a)(2); Neighborhood Action Group v.
County of Calaveras (1984) 156 Cal.App.3d 1176, 1184; Sonoma County Code
§26-02-040 (“No ministerial or discretionary permit, such as, …rezonings, [or]
use permits, …for any use in any district, shall be issued if such rezoning or
permit is inconsistent with the Sonoma County general plan…”)) Consistency is
found when “[t]he various land uses authorized by the ordinance are compatible
with the objectives, policies, general land uses, and programs specified in the
[general] plan.”
A project cannot be found consistent with a general plan if it conflicts with
a general plan policy that is “fundamental, mandatory, and clear,” regardless of
whether it is consistent with other general plan policies. (Endangered Habitats
League v. County of Orange (2005) 131 Cal.App.4th 777, 782-83; Families
Unafraid to Uphold Rural El Dorado County v. Bd. of Supervisors (1998)
62 Cal.App.4th 1332, 1341-42.) Any subordinate land use action that is not
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consistent with a city’s current general plan is “invalid at the time it is passed.”
(Lesher, 52 Cal.3d at 544.) Findings that a zoning ordinance is consistent with its
general plan must be reversed if they are based on evidence from which no
reasonable person could have reached the same conclusion. (A Local & Reg’l
Monitor v. City of Los Angeles (1993) 16 Cal.App.4th 630, 648.)
B.

California Environmental Quality Act.

CEQA requires an agency to analyze the potential environmental impacts
of proposed projects in an EIR. (PRC §21100.) The EIR is “the heart of CEQA”
and the “primary means” of ensuring that public agencies “take all action
necessary to protect, rehabilitate, and enhance the environmental quality of the
state.” (Laurel Heights Improvement Assn. v. Regents of Univ. of Cal. (1988)
47 Cal.3d 376, 392.) “The ‘foremost principle’ under CEQA is that the
Legislature intended the act ‘to be interpreted in such a manner so as to afford the
fullest possible protection to the environment within the reasonable scope of the
statutory language.’” (Id. at 390.)
CEQA has two purposes. First, CEQA is designed to truthfully inform the
public about the potential environmental effects of a project. (14 Cal. Code Regs.
(“CCR”) §15002(a)(1).) “Thus, the EIR ‘protects not only the environment but
also informed self-government.’” (Citizens of Goleta Valley v. Bd. of Supervisors
(1990) 52 Cal.3d 553, 564.) Second, CEQA requires agencies to reduce
environmental damage when “feasible” by requiring “environmentally superior”
alternatives and mitigation measures. If the project will have significant effects,
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the agency may approve the project only if it makes express findings that it has
“eliminated or substantially lessened all significant effects on the environment
where feasible” and that any unavoidable significant effects are “acceptable due to
overriding concerns.” (PRC §21081.)
C.

Standard of Review.

The Court of Appeal owes no deference to the trial court in reviewing a
CEQA decision or a zoning decision: “The appellate court reviews the agency’s
action, not the trial court’s decision; in that sense appellate judicial review under
CEQA is de novo.” (Madera Oversight Coal. v. County of Madera (2011) 199
Cal.App.4th 48, 76); Wollmer v. City of Berkeley (2009) 179 Cal.App.4th 933, 939
(“We apply the same standard in our review of both the zoning and CEQA issues
presented…”).)
The Court of Appeal, like the trial court, must determine “whether there
was a prejudicial abuse of discretion.” (PRC §21168.5) “Pursuant to section
21168.5, an abuse of discretion is established ‘if the agency has not proceeded in a
manner required by law or if the determination or decision is not supported by
substantial evidence.’” (Madera Oversight Coalition, 199 Cal.App.4th at 76;
Vineyard Area Citizens v. City of Rancho Cordova (2007) 40 Cal.4th 412, 426.)
“‘[S]ubstantial evidence’ means ‘enough relevant information and reasonable
inferences from this information that a fair argument can be made to support a
conclusion, even though other conclusions might also be reached.’” (14 CCR
§15384(a); San Franciscans Upholding the Downtown Plan v. City & County of
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San Francisco (2002) 102 Cal.App.4th 656, 675.) “A prejudicial abuse of
discretion occurs ‘if the failure to include relevant information precludes informed
decisionmaking and informed public participation, thereby thwarting the statutory
goals of the EIR process.’” (Berkeley Keep Jets Over the Bay Com. v. Bd. of Port
Comrs. (2001) 91 Cal.App.4th 1344, 1355.)
The same standard of review applies to the County’s zoning decision
pursuant to Code of Civil Procedure (“CCP”) §1094.5. (Neighbors in Support of
Appropriate Land Use v. County of Tuolumne (2007) 157 Cal.App.4th 997, 1005.)
“Abuse of discretion is established if the respondent has not proceeded in the
manner required by law, the order or decision is not supported by the findings, or
the findings are not supported by the evidence.” (CCP §1094.5(b); Napa Citizens
for Honest Gov., 91 Cal.App.4th at 356-57.) “[A] governing body’s conclusion
that a particular project is consistent with the relevant general plan carries a strong
presumption of regularity that can be overcome only by a showing of abuse of
discretion.” (Wollmer, 179 Cal.App.4th at 940.) The Court “may neither
substitute our view for that of the city council, nor reweigh conflicting evidence
presented to that body.” (Id.) “This review is highly deferential to the local
agency, recognizing that the body which adopted the general plan policies in its
legislative capacity has unique competence to interpret those policies when
applying them in its adjudicatory capacity.” (Id.)
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IV.
A.

ARGUMENT.

The County Abused Its Discretion in Approving the Project
Because the Project Conflicts with the General Plan’s Prohibition
on Designating Industrial Uses in Areas Subject to Floods.

In approving the project, the County violated at least two mandatory General
Plan Policies. First, to approve the Project, the County needed to adopt a General
Plan amendment as well as a Zone Change for the site changing allowed uses from
“commercial” to “limited industrial.” (AR126.) That proposed change is governed
by General Plan Policy 2.4, “Industrial Use Policy.” (Petitioners’ Request for
Judicial Notice in Support of Petition for Writ of Mandate (Sept. 21, 2011),
Exhibit B, pp. LU-40 – LU-43 (Exhibit 7 to the Declaration of Michael R. Lozeau
[“Lozeau Dec.”] accompanying Appellants’ Request for Judicial Notice).) 2 The
Industrial Use Policy governs both “general industrial areas” and “limited industrial
areas.” (Id.) “Limited industrial areas” “provide[] sites for development to meet
service and employment needs where the range or scale of industrial uses is
limited.” (Id., p. LU-42.) An asphalt plant is one of the permitted uses for a
limited industrial area. (Id.) However, the Industrial Use Policy specifically limits
the location of industrial areas within the County. The General Plan sets forth
specific criteria all of which must be met in order for the County to designate an
area a limited industrial area. (Id., pp. LU-42–LU-43.) Where an area is subject to

2

Pursuant to Appellants’ motion, on June 6, 2012, the Court of Appeal ordered that
the Clerk’s Transcript be augmented with Petitioners’ September 21, 2011
Request for Judicial Notice. For the Court’s convenience, Appellants submit an
excerpt of the Request as Exhibit 7 to the Lozeau Dec.
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flooding, it cannot be designated a limited industrial area: “Designation Criteria.
Amendments to add this designation must meet all of the following: … (5) Lands
shall not be in areas subject to flood….” (Id., LU-43 (emphasis added). See also
Petaluma Dairy Belt Area Plan, p. 39 (“The 100 year flood plain is the most
commonly accepted limit of flood risk; development within the flood plain is
generally unacceptable”) (Lozeau Dec., Exhibit 1).)
The area for which the County amended the General Plan and zoning
ordinances from commercial to limited industrial is an area subject to flood. The
two parcels are within the 100-year floodplain designated by the Federal
Emergency Management Agency as well as the County’s F2 (floodplain) zoning
district. (AR1966; AR2007; AR238. See AR458.) 3 The EIR states that “areas of
the site below this elevation [7 feet mean sea level] would be expected to be
inundated by flood waters of the Petaluma River during a 100-year flood.”
(AR458.) “Areas of the site that would not be expected to flood are the small hill
in Area B and the western margin of Areas C and D.” (Id. See also AR473.) By
definition, areas within the floodplain are areas subject to flood. (See
http://www.sonomacounty.org/prmd/activemap/help/am_expanded_data.htm#zone_f1 (in its official
web site zoning maps, the County defines “floodplain” as “a plain bordering a river
and subject to flooding”) (emphasis added) (Lozeau Dec., Exhibit 2). See also

3

State law requires general plans to identify all flood hazard zones. (Gov. Code
§65302(g)(2), (g)(2)(x).)
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New Oxford American Dictionary, p. 646 (2d ed. Oxford University Press)
(defining “floodplain” as “an area of low-lying ground adjacent to a river, formed
mainly of river sediments and subject to flooding”) (emphasis added) (Lozeau
Dec., Exhibit 3.) The County’s zoning ordinance and General Plan amendments
for the Project did not remove the existing Floodplain designation from either
parcel APN019-320-022 or APN019-320-023. (AR3.)
The Superior Court, urged on by Appellees, relied upon the future elevation
of the Project site to justify the County’s determination that the designated area
was not an area subject to flood rather than the elevation of the parcels at the time
the County designated them light industrial. (CTA:1140 (“the Project, though in a
floodplain area, is not itself a location ‘subject to flooding’ since even a 100-year
flood level would not flood the Project Site”). See also AR31; AR54 (County’s
findings).) The only reason that portions of the “Project site” would not be
inundated at some future date is because the Project proponent proposes to fill and
grade some portions of the site falling within the flood plain and currently subject
to flood. (AR39; AR52; AR473; AR1961; AR1966; AR1983; AR2007.) An
anticipated change in elevation of the site sometime in the future does not alter the
fact that, at the time the County designated the areas as light industrial, the area
remained “in areas subject to flood” and will remain so until some actual filling
occurs. This is completely contrary to the General Plan’s prohibition that the
amendment to designate these areas as light industrial shall not include lands in
areas subject to flooding. The argument that the General Plan’s prohibition on
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designating flood areas for industrial use can be flouted by merely filling in the
floodplain makes a mockery of the General Plan language. 4
Additionally, the designation of APN019-320-022 as Limited Industrial
encompassed two areas of the Project – Areas C and D. (AR198; AR141.)
Area D, comprising about half of the parcel, is slated for wetlands, including
brackish marshes subject to the tides. No fill to levels above 7 feet MSL are
proposed for that portion of the parcel. Indeed, this portion of the area will be
excavated. AR254. Hence, a significant portion of APN019-320-022 will always
be subject to flood and the parcel’s designation as Limited Industrial plainly
conflicts with the General Plan Policy 2.4 and its designation criteria.
Moreover, the change of designation is for the parcels, not for the Project.
Should the Project not go forward, for any number of reasons, the parcels would
still be designated as light industrial. Should Dutra sell the parcels, any subsequent
purchaser of the site would now be allowed to develop any use permitted in the
Light Industrial Zone regardless of the fact that the parcels currently are subject to
flooding.

4

Notably, the EIR concludes that the proposed General Plan amendment
designating APN019-320-022 and -023 as Limited Industrial would create a
significant and unavoidable land use impact given the inconsistency with the
General Plan. (AR182.) Only during the last hearing on the Project did the County
disagree with its own analysis and adopt a finding of no significant impact for the
land use conflict. (AR54.) When a lead agency has admitted an impact to be
significant in a prior CEQA document, it may not simply reverse that conclusion
when it becomes inconvenient by issuing a contradictory CEQA document. (See
Stanislaus Audubon Society v. County of Stanislaus (1995) 33 Cal.App.4th 144,
154.)
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One other portion of the General Plan addresses possible development
within the flood plain. Objective LU-7.1 calls for the County to “[r]estrict
development in areas that are constrained by the natural limitations of the land,
including but not limited to, flood . . . .” (Lozeau Dec., Exhibit 7, p. LU-26.) One
of the implementing policies, Policy LU-7a, requires the County to “[a]void
General Plan amendments that would allow additional development in flood plains,
unless such development is of low intensity and does not include large permanent
structures.” (Id.) Similarly, Policy LU-7c calls for the County to “[p]rohibit new
permanent structures within any floodway. Require that any development that may
be permitted within the flood plain to be raised above the 100-year flood
elevation.” (Id.) Neither Objective LU-7.1 nor Policies LU-7a and LU-7c
specifically address industrial use areas, instead casting a broader net over “any
development.” And, neither Objective LU-7.1 nor Policy LU-7a purport to alter or
take priority over General Plan Policy 2.4, the “Industrial Use Policy.” Where a
general plan includes specific requirements for a particular subject matter, those
specific requirements control and take priority over the Plan’s general
requirements. (See Ross v. California Coastal Com. (2011) 199 Cal.App.4th 900,
928.)
The adopted General Plan amendment to Policy LU-19c and the land use
designation change on APN019-320-022 and APN019-320-023 are horizontally
inconsistent with Policy 2.4’s designation criteria and the zoning change is
vertically inconsistent with that policy.
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B.

The County Violated General Plan Policy LU-19c by Approving
a Project That is Not River-Dependent.

Within the “Petaluma and Environs Planning Area,” Policy LU-19c of the
General Plan states that the “Limited Industrial” category may be applied only to
“appropriate uses existing as of 1986.” (AR141-42; AR2009; AR4622; AR20281;
AR20693; AR29038-39; AR25898; Lozeau Dec., Exhibit 7, p. LU-79.) The Dutra
site was not designated Limited Industrial in 1986. (AR141.) The County relies
on an exception that allows the County to “consider additional river dependent
commercial and industrial uses along the Petaluma River, where necessary to
maintain the river as a navigable waterway connecting the Bay to downtown
Petaluma.” (AR4622; AR25858; AR29038; Lozeau Dec. Exhibit 7, p. LU-79
(emphasis added).) The County erred by changing Dutra’s parcels from
Commercial to Limited Industrial despite evidence that, at a minimum, the Project
would not use the river at all for three years, and that the plan to ship raw materials
to the Project via conveyor belt through the adjacent Shamrock facility was
unlikely or even infeasible. For these reasons, the County violated Policy LU-19c
in re-designating the Project site as Limited Industrial.
Dutra’s RP-II eliminated all barge docking, loading or unloading at the
Dutra site, and thus is no longer independently river-dependent. (AR4606.) As
County staff confirmed, “[w]ith the elimination of the barge unloading
facilities…the proposed facility no longer has its own direct connection to the
river.” (AR4622 (emphasis added).) Instead, RP-II proposed to transport
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aggregate from Shamrock to Dutra first by truck for 3-years and then by a
conveyor belt constructed through Shamrock’s wetland mitigation area. (AR113
(“The interim trucking of materials to the site shall be permitted for a maximum
period of three years commencing at the time building permits are issued…”);
4606-08; AR1984; AR1995; AR23943-61.) The Superior Court read this
requirement as, “if river-based shipments are not implemented by Dutra, the
Project will not go forward.” (CTA:1141.) However, the Project would go
forward for the first three years at least. And the Superior Court’s conclusion is
wrong for the part of the Project amending the General Plan – those designations
go forward even if Dutra fails to construct a conveyor system at Shamrock’s
facility. Because there is no evidence that Dutra will be able to unload aggregate
materials via the Petaluma River, then the County changed the parcels’ use
designation to Limited Industrial without meeting the General Plan’s condition
that any such change be for a river-dependent use necessary to maintain the
Petaluma River as a navigable waterway.
At the very least, Dutra will truck aggregate from Shamrock for three years,
during which time the Project will not be river dependent. (AR113-14; AR4631.)
The October 12, 2010 Staff Report admits that the trucking option for the RPII
proposal was not river-dependent, and hence, was incompatible with the GP.
“[S]taff believes that the trucking option is not consistent with the General Plan
because it would not result in a river-dependent use, as required by General
Plan Policy LU-19c.” (AR4631 (emphasis added).)
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Although the County did conclude that “the conveyor option for linking the
proposed project to the Landing Way Depot provides a permanent, fixed
connection to river importation that must be in close proximity to the river and is
therefore considered to be river-dependent,” County staff did not address the
evidence in the record that Shamrock, the operator of the Landing Way Depot,
was not willing to participate in RP-II. (AR4622-23.) The record does not contain
any evidence that Dutra will be able to build a conveyer through Shamrock’s site
or that Shamrock will allow Dutra to use its barge dock. To the contrary, in a
March 2010 letter, Shamrock stated, “We cannot allow our property to be
associated with the Dutra proposal to allow their project barges to unload at our
facility.” (AR29071.) Shamrock’s pleadings in this case confirm that “there is no
agreement between Shamrock and Dutra to sell 500,000 tons of sand and
aggregate to Dutra.” (CTA:740, ¶60.) Shamrock states clearly in its own
Opposition Brief before the trial court that “Shamrock has disclaimed any role in
the Dutra Project.” (CTA:961-62 (emphasis added).)
Absent Shamrock’s participation, the Project approved by the County
involves only the trucking option, and is therefore not river-dependent by the
County’s own admission. (AR4631.) This is especially true if the Superior
Court’s projection comes to pass that “if river-based shipments are not
implemented by Dutra, the Project will not go forward.” (CTA:1141.)
Nevertheless, the County would have still improperly changed the land use
designation to Limited Industrial despite the absence of a river dependent use.
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That is what the General Plan prohibits. And in the future, if the Project as
proposed does not go forward, as the record indicates it will not, the two parcels
nevertheless will have been rezoned Limited Industrial and presumably open to
any Limited Industrial use whether or not river dependent. That likely result
plainly contravenes the General Plan’s language.
The County’s finding that “the delivery of aggregates and sand from an
existing adjacent barge off-loading facility at Landing Way…would maintain a
link between the new facility and the Petaluma River” (AR32; AR4622) is not
supported by substantial evidence in the record and must therefore be reversed.
(See Local & Reg’l Monitor, 16 Cal.App.4th at 648.) Applying LU-19c’s plain
language, the Project is not “river-dependent.” Green v. State of Cal. (2007)
42 Cal.4th 254, 260 (plain language controls). 5
C.

The County’s EIR Applies a Fictitious Air Pollution Baseline
and Fails to Analyze Key Impacts of the Final Version of the
Project.

The County’s EIR for the Project is inconsistent with CEQA because it
applies an inappropriate environmental baseline for the project’s particulate matter
and reactive organic gases emissions, misleading the public and Board of

5

The EIR further calls into question the feasibility of the Project’s final version by
finding that trucking asphalt aggregate from Shamrock to the proposed Dutra
facility was infeasible “in part because the … operator of the Landing Way Depot
facility stated … that the facility is designed to maximize the storage capacity for
concrete aggregates and that there is no excess capacity available for nonconforming aggregate (e.g. asphalt aggregate).” (AR617.) Despite that finding,
for its first three years of operation, the adopted Project is exactly the same as the
infeasible version rejected by the EIR.
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Supervisors about the magnitude of the Project’s emissions of those highly toxic
pollutants. In addition, the FEIR fails to address numerous potential impacts of
the final version of the Project, including air pollution, traffic and noise impacts.
1.

The EIR’s baseline misleads the public by assuming that a
closed asphalt plant at a different location was still
operational and had localized air pollution impacts at the
new Project’s site.

In the EIR, the County substantially underestimated the Project’s air quality
impacts from its release of particulate matter (“PM-10”) and reactive organic
gases (“ROGs”), and greenhouse gases (“GHG”) because the EIR includes as part
of the baseline for its air impacts analysis past pollution released from a longclosed Dutra asphalt plant and a temporary asphalt plant located a half-mile away
required to close as of June 2008. Because the off-site temporary plant was
required to be shut down as of June 2008 – and actually closed in September 2007
– the County erred as a matter of law by crediting the new Project’s emissions
with the temporary plant’s emissions despite the fact that the temporary plant did
not exist as of September 2007. In addition, the inclusion of pollutant emissions
from a temporary plant a half-mile away from the Project site is arbitrary because
it ignores the localized impacts of PM-10 and ROGs, which localized impacts also
are addressed by BAAQMD significance thresholds for those pollutants. Because
the County employed these false hypotheses in its air quality baseline, the County
erred as a matter of law by including the closed asphalt plant as part of the existing
environment for the new asphalt plant.
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The CEQA “baseline” is the set of environmental conditions against which
to compare a project’s anticipated impacts. (CBE v. S. Coast Air Qual. Mgmt.
Dist. (2010) 48 Cal.4th 310, 321 (“CBE”).) The impacts of the project must be
measured against the “real conditions on the ground,” and not against hypothetical
levels. (Id.) The baseline is generally the actual environment at the time of the
Notice of Preparation (“NOP”). (Id.)
In July 2005, Dutra closed its decades old asphalt plant at 1600 Petaluma
Boulevard South on the site of what is now the Quarry Heights Residential
development, located about a half-mile from the Project site. (AR234; AR2106;
AR2355; AR2198.) In June 2005, the County approved Dutra’s application to
operate a temporary asphalt plant across the street from the closed asphalt plant at
1601 Petaluma Boulevard South (AR234; AR2106; AR2198.) The use permit
strictly limited the temporary plant’s lifespan to a maximum of three years.
(AR2106; AR2198.) Indeed, the County found that the site of the temporary plant
was an infeasible alternative location for the Project “because the Applicant sold
this property and its lease expired with no possibility of an extension.” (AR84.)
The temporary plant in fact closed in September 2007. (AR26.) That closure was
required whether or not the Project was ever approved or constructed. Hence, the
County’s assumption that the Project should be credited by way of the EIR’s
baseline with the temporary plant’s pollution emissions because the Project was
voluntarily replacing the temporary plant is without basis in the record or reality.
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At the time the County released the NOP for the Project, it was well aware
that the temporary asphalt plant at 1601 Petaluma Blvd. South was required to
close. The County issued the NOP for the Dutra Project on February 17, 2006.
(AR657). At the time of the draft EIR’s release in January 2008, the temporary
asphalt plant no longer existed. Since Dutra is constructing a new asphalt facility
on undeveloped wetlands (AR201-09), this is a new project, not a modification of
an existing project. The “real condition on the ground” is a zero baseline.
(AR7305 (project application states, “Existing use of property: Vacant”).)
Despite the temporary asphalt plant’s mandated closing and actual closing
in September 2007, the County opted to adopt a baseline for several of the key air
pollution analyses in the EIR that made believe the “real conditions on the
ground” at the proposed Project site included the air pollution releases at the
closed 1601 Petaluma Blvd. South plant as well as the previously closed 1600
Petaluma Boulevard South plant, both one-half mile away from the Project site.
The EIR calculates the air pollution from the proposed Project, but then subtracts
the emissions from “the five-year historic average production rate of 131,498 tons
per year of asphalt and a maximum daily production rate of 2,000 tons per day that
occurred at the original (now closed) facility and the temporary facility in
Petaluma.” (AR359.) As a result, environmental scientist Dr. Petra Pless
calculated that if the temporary plant’s emissions were removed from the air
pollution baseline and a zero baseline were applied, then the Project would have
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significant air pollution impacts far in excess of BAAQMD thresholds for PM-10,
ROGs, and GHGs. (AR12516; AR12530-32.)
The EIR misleads the public into thinking the Project’s emissions will be
much lower by subtracting maximum daily emissions from the closed asphalt
plant and the temporary asphalt plant – neither of which exist. If the County
wanted to apply a baseline as of the date of the NOP, the portion of the baseline
relying upon the then existing temporary asphalt plant had to acknowledge the
reality that pollution source would be gone as of June 2008 and could not credit
the Project any air pollution credits from that temporary facility beyond that
termination date. And because the temporary plant in fact closed in September
2007, the EIR released in January 2008 could not then make believe that the
Project’s air pollution baseline could somehow still include non-existent emissions
from a non-existent asphalt plant. Subtracting emissions from a plant that does not
exist “failed to adequately apprise all interested parties of the true scope and
magnitude of the Project.” (San Joaquin Raptor Rescue Center v. County of
Merced (2007) 149 Cal.App.4th 645, 657.)
Numerous court decisions over the last few years clarify the standard for
lead agencies to select a proper baseline. The consistent thread that runs through
these decisions is that a lead agency must strive to realistically measure the
existing physical conditions without the project, subject to review by the courts.
(CBE, 48 Cal.4th at 328 (“an agency enjoys the discretion to decide, in the first
instance, exactly how the existing physical conditions without the project can most
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realistically be measured, subject to review, as with all CEQA factual
determinations, for support by substantial evidence.”) (emphasis added);
Neighbors for Small Rail v. Exposition Metro Line Constr. Auth. (2012) 205
Cal.App.4th 552, 566.) The Courts have rejected “illusory” baselines that rely on
projected development plans rather than the actual development on the ground at
the time of CEQA review; that rely on maximum permitted pollution emissions
rather than actual pollution emissions, or, most recently, that apply the existing
environmental conditions in 2009 to a project that won’t be constructed any earlier
than six years later - 2015. Where an agency relies upon a baseline that is not
realistic or based on a false hypothesis, the agency has proceeded in a manner
inconsistent with law. (See Sunnyvale West Neighborhood Assn. v. City of
Sunnyvale (2010) 190 Cal.App.4th 1351, 1376-77.)
For example, in Neighbors For Small Rail, the rail authority had compared
traffic impacts of the proposed rail line project scheduled to be constructed in
2015 with traffic impacts projected to occur in 2030 assuming the rail project did
not go forward. (Neighbors for Small Rail, 205 Cal.App.4th at 568-69.) The
Court rejected Petitioners argument that the rail authority apply the traffic
conditions that existed at the time of the Notice of Preparation for the project in
2007. The Court explained that:
[a]s a major transportation infrastructure project that will not even
begin to operate until 2015 at the earliest, its impact on presently
existing traffic and air quality conditions will yield no practical
information to decision makers or the public. An analysis of the
environmental impact of the project on conditions existing in 2009,
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when the final EIR was issued (or at any time from 2007 to 2010),
would only enable decision makers and the public to consider the
impact of the rail line if it were here today.
(Id. at 569-70.) The Court emphasized that where impacts will not exist during the
life of the project under consideration, to include those impacts in the relevant
environmental baseline would rest on a false hypothesis:
The traffic and air quality conditions of 2009 will no longer exist (with or
without the project) when the project is expected to come online in 2015 or
over the course of the 20-year planning horizon for the project. An analysis
of the project’s impacts on anachronistic 2009 traffic and air quality
conditions would rest on the false hypothesis that everything will be the
same 20 years later.
(Id. at 570.) Although in Neighbors For Small Rail, the Court addressed
inevitable increases in the environmental baseline due to projected inevitable
population increases, the same reasoning applies even more strongly to the
inevitable and mandated closing of a relevant pollution source – the temporary
asphalt plant. “The very fact one was temporary and the other is permanent is
enough to distinguish them because the environmental impact of a short-term
program may be much less significant than a program of indefinite duration.”
(Apartment Assn. v. City of Los Angeles (2001) 90 Cal.App.4th 1162, 1169.)
By using a baseline that rested on a false hypothesis that the temporary
plant would instead operate indefinitely and be “replaced” by the new asphalt
plant, the County employed an illegal baseline that does not reflect the reality of
conditions without the new Project. The County’s EIR failed with regard to the
Project’s air pollution impacts to ensure that its “evaluation of impacts normally
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will do what common sense says it should do and what the EIR’s most important
audience, the public, will naturally assume it does: compare what will happen if
the project is built with what will happen if the site is left alone.” (Woodward
Park Homeowners Assn. v. City of Fresno (2007) 150 Cal.App.4th 683, 707.)
Here, if the new Project’s site were left alone, no pollution from any asphalt plant
would exist anywhere in Petaluma.
The County also errs by using a baseline that assumes that air pollution
emissions for the closed temporary plant existed at the proposed site of the new
asphalt plant. In so doing, the County failed to consider the localized impacts of
several of those air pollutants – specifically PM-10 and ROGs. No PM-10 or
ROGs have been or are being released at the vacant project site since the Project’s
NOP was issued. No local impacts of PM-10 and ROG releases from that vacant
parcel on adjacent residents or park goers have ever existed. “It is “illusory” to
assume something is happening (and use it for a baseline) when it is not happening
and never has. . . .” (Neighbors for Small Rail, 205 Cal.App.4th at 570.)
The EIR admits that PM10s have localized impacts when generated by
construction activities. (AR36 (“As a result, short-term dust emissions [from the
Project] could cause a temporary increase in localized PM10 emissions”); AR148
(same); AR361 (same).) The Bay Area Air Quality Management District
(“BAAQMD”), in its CEQA Guidelines regarding air pollution impacts, instructs
local agencies that “[t]he evaluation of an indirect source’s impact should consider
localized pollutants such as carbon monoxide and PM10….” (BAAQMD 1999
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Guidelines, p. 30 (emphasis added) (Lozeau Dec., Exhibit 4).) Likewise, during
construction and grading – such as the extensive grading proposed for the asphalt
plant Project – “Construction-related emissions can cause substantial increases in
localized concentrations of PM10.” (Id., p. 13.) “Particulate emissions from
construction activities can lead to adverse health effects as well as nuisance
concerns such as reduced visibility and soiling of exposed surfaces.” (Id. See also
id., p. B-2 (“Motor vehicles produce particulates through … kicking up of road
dust by tires”).) BAAQMD’s recommended daily thresholds for PM10, NOx, and
ROGs (including carbon monoxide) are designed to address these pollutants’
localized impacts as well as regional impacts. (Id., p. 16 (“Significance thresholds
discussed below address the impacts of these indirect source emissions on local
and regional air quality”); Id., p. 37.)
Nothing in the administrative record suggests that similar localized PM10
and ROGs impacts from the closed temporary plant could have leapt a half-mile
and occurred at the same intensity at the vacant project site. By imagining that the
temporary plant’s localized PM10 and ROGs emissions are occurring a half-mile
away at the vacant Project site, the County misled the public into believing the air
conditions at the vacant lot are much worse than they actually are, thereby making
the proposed Project appear to generate less pollution by comparison. It defies
reality that PM10 and ROGs emissions a half-mile away would accurately reflect
the adverse impact of those emissions on the residents living 300-feet downwind
of the proposed Project site. (See AR359.)
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Expert evidence in the record also discloses that the prior local air impacts
of the temporary asphalt plant would not significantly affect the vacant site for the
proposed Project. (AR12515.) Analyzing the impacts that will result from the
Project’s emissions of PM10, Dr. Pless provided evidence that “emissions from
the proposed facility when compared to a zero emissions baseline would exceed
the BAAQMD’s daily thresholds of significance for PM10, ROG, and NOx, by
68, 40, and 389 percent, respectively.” (AR12516.) Dr. Pless also explained that
“[t]he concentrations of particulate matter and silica would likely be highest on the
Project property where Project employees and the drivers of the trucks … would
be exposed to these toxic air contaminants.” (AR12526.)
For other environmental impacts with localized impacts, the County chose
an accurate baseline that does not subtract the previous impacts of the temporary
asphalt plant. For example, the EIR does not apply the temporary plant’s prior
emissions of toxic air pollutants, its traffic, or noise levels to the new plant.
(AR345; AR566-68; AR549-51.) The Project would vastly exceed CEQA
significant threshold for PM10 and ROG emissions absent the County’s improper
baseline credit. (AR12516.) The EIR’s erroneous baseline hides these significant
impacts from the public, in violation of CEQA’s public information requirements.
See San Joaquin Raptor, 149 Cal.App.4th at 656.
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2.

The EIR does not describe and fails to analyze potential
significant impacts of the final version of the Project
approved by the County.

Under the Superior Court’s reasoning, a redesign of a project in a manner
that raises admittedly potential significant environmental impacts that were never
contemplated or discussed in the EIR is acceptable under CEQA as long as the
earlier, albeit different, project description remained the same from the draft
through the release of the final EIR. (See CTA:1123 (“The original Project is
clearly described in the DEIR”).) The Superior Court reasoned that the Project
changes were “attempts by Dutra to meet the environmental concerns voiced
against its project [and] were an appropriate feature of the CEQA process, and not
a failure to provide an adequate project description.” (CTA:1123-24, citations
omitted.) The Court further ruled that “[t]he changes in the Project proposed by
Dutra were clear and did not confuse the public as to the project description.”
(CTA:1124.) The Court’s analysis misses the mark because none of the potential
significant impacts identified by County staff were ever considered in the EIR.
The fundamental problem with the EIR is that it does not analyze or
describe the final Project that was approved by the County. As a result, impacts
resulting from substantial changes to the Project’s off-loading location were never
addressed at all in the EIR. Because the EIR fails to address at all biological,
noise, traffic and air pollution impacts associated with relocating all of the
project’s aggregate off-loading to an adjacent facility, including the construction
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of a conveyor belt and requiring the trucking of materials for up to three years, the
County failed to proceed in a manner required by law by failing to address
potentially significant impacts in the EIR. (Bakersfield Citizens for Local Control
v. City of Bakersfield (2004) 124 Cal.App.4th 1184, 1208.)
“[A]n accurate, stable and finite project description is the sine qua non of
an informative and legally sufficient EIR.” (San Joaquin Raptor, 149 Cal.App.4th
at 655.) However, “[a] curtailed, enigmatic or unstable project description draws a
red herring across the path of public input.” (Id.) “[O]nly through an accurate
view of the project may the public and interested parties and public agencies
balance the proposed project’s benefits against its environmental cost, consider
appropriate mitigation measures, assess the advantages of terminating the proposal
and properly weigh other alternatives ….” (Id.)
The adequacy of an EIR’s project description is reviewed de novo by the
court. (Tuolumne County Citizens for Responsible Growth v. City of Sonora
(2007) 155 Cal.App.4th 1214, 1224.) Likewise, where an EIR fails to address a
potentially significant impact, “the substantial evidence standard of review is not
applied to this type of CEQA challenge.” (Bakersfield Citizens, 124 Cal.App.4th
at 1208.) See El Dorado Union High Sch. Dist. v. City of Placerville (1983) 144
Cal.App.3d 123, 132 (court applies independent judgment to invalidate an EIR
that evaluated a subdivision map for a proposed residential development because
the EIR contained no discussion of impacts on the school district).) In addition, to
be “meaningful and useful to decision-makers and the public,” PRC §21003(b),

37

the EIR should be a compilation of all the relevant environmental data in a “single
formal report” presented “well in advance of the public hearing on the
application,” not a collection of various staff and consultant reports. (Russian Hill
Improvement Assn. v. Bd. of Permit Appeals (1974) 44 Cal.App.3d 158, 168, 171
(emphasis added).) The Supreme Court stated:
The data in an EIR must not only be sufficient in quantity, it must be
presented in a manner calculated to adequately inform the public and
decision makers, who may not be previously familiar with the details of the
project. “[I]nformation scattered here and there in EIR appendices, or a
report “buried in an appendix, is not a substitute for a good faith reasoned
analysis.”
(Envtl. Prot. Info. Ctr. v. Cal. Dept. of Forestry (2008) 44 Cal.4th 459, 493;
Vineyard Area Citizens, 40 Cal.4th at 442.) “The decision makers and general
public should not be forced to sift through obscure minutiae or appendices in order
to ferret out” the true nature of the Project. (San Joaquin Raptor, 149 Cal.App.4th
at 659.)
Here, the documents entitled Draft EIR and Final EIR do not describe
significant aspects of the RPII Project at all. To the contrary, the DEIR states that
the alternative of using the Shamrock barge dock “was rejected as infeasible,” and
not analyzed because it “would increase truck trips to the existing barge offloading facility, which would increase air quality, noise, and traffic impacts.”
(AR617.) Thus, a member of the public reading the EIR would reasonably assume
that the Shamrock barge dock alternative was rejected.
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Instead, only hours before the final hearing to approve RPII, the County
designated hundreds of pages of various private consultant reports to be the new
“Final EIR,” which reports allegedly described RPII and analyzed some of its
impacts. (AR12.) The County admits that the RPII Project is described primarily
in three letters from Dutra’s paid consultant, CSW Stuber-Stroeh, dated
January 29 (AR4749-53), April 8 (AR4768-71) and June 10, 2010 (AR4783-87),
each describing a continuously-mutating Project. (AR1984.) The impacts are
described in a set of over a dozen reports prepared by Dutra’s hired consultants:
air quality (AR4754; AR4774; AR4863; AR4791); noise (AR4756; AR4802;
AR4857); traffic (AR4772; AR4788; AR4797); wetlands (AR4761; AR4807); and
health risks (AR4759). While the Project and some impacts are summarized in
staff reports for the Board, those reports are based on Dutra’s consultant reports.
(AR4605-AR5286; AR5413-5560.)
Dr. Petra Pless concluded that the County’s analysis was “impenetrable”
because it required reference to numerous consultant and staff reports. (AR29060.)
This is very similar to the situation in Russian Hill, where the project description
was impermissibly spread across numerous staff and consultant reports, and is
precisely the type of “information scattered here and there” prohibited by CEQA.
44 Cal.App.3d at 168. “To the extent the County … relied on information not
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actually incorporated or described and referenced in the FEIR, it failed to proceed
in the manner provided in CEQA.” (Vineyard Area Citizens, 40 Cal.4th at 442.) 6
More importantly, it is clear that the EIR failed to address numerous
potentially significant impacts resulting from the revised project. The County’s
Staff Report admits that RPII “would result in changes to environmental
conditions not previously analyzed in the January 2008 DEIR, the July 2008
Response to Comments document, or in previous public hearings.” (AR4609.)
The County admits, “Revised Project II would result in changes to environmental
impacts related to Aesthetics, Air Quality, Biological Resources, Cultural
Resources, Geology and Soils, Hydrology/Water Quality, Hazards/Hazardous
Materials, Land Use, Noise and Transportation/Traffic that were not addressed in
the DEIR or Response to Comments Document.” Id. The Staff Report states,
“[T]he [RPII] trucking option results in increased impacts to Air Quality (PM10
and CO) and Traffic (Landing Way/PBS intersection) than were analyzed in the
DEIR.” (AR4631.) The DEIR states that the Shamrock dock alternative “would

6

Furthermore, if Dutra’s letters and private consultant reports were determined to
be the EIR, then that EIR is invalid. CEQA requires that the EIR “shall be
prepared directly by, or under contract to, a public agency,” to reflect the County’s
“independent judgment.” (PRC §21082.1; People v. County of Kern (1976)
62 Cal.App.3d 761, 775.) Allowing the applicant’s consultants and attorneys to
prepare the EIR makes the lead agency “clearly captive” to the applicant. (City of
Poway v. San Diego (1984) 155 Cal.App.3d 1037, 1042.)
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increase truck trips to the existing barge off-loading facility, which would increase
air quality, noise, and traffic impacts.” (AR617.) 7
The evidence in the record shows that a number of the new impacts
acknowledged by the County will be significant impacts that were not analyzed in
the EIR. Unrebutted independent experts concluded that RPII would have several
significant environmental impacts than the very different Project analyzed in the
EIR. The courts have emphasized that adequate response to comments are of
particular importance when assessing the adequacy of the EIR. When credible
experts have suggested that an EIR’s assessment of an impact is lacking and
requires further study, reviewing courts have concluded that the EIR is inadequate
because it failed to respond with adequate evidence or analysis. (Santa Clarita
Org. for Planning the Env’t v. County of Los Angeles (2003) 106 Cal.App.4th 715;
Berkeley Jets Over the Bay Com., 91 Cal.App.4th at 1362.) Because the County
failed to address any of the acknowledged potential impacts caused by the
significant changes to the project, the County failed to proceed in the manner
required by law when it failed to address one or more potentially significant
impacts in the EIR.

7

Having reached that conclusion in the EIR, the County cannot now “unring [the]
bell.” (Stanislaus Audubon Society, 33 Cal.App.4th at 154.)
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a.

Traffic Impacts of RPII were not analyzed in the EIR.

The County acknowledges that the revision to truck aggregate from
Shamrock to the Dutra Project for three years results in significant impacts without
mitigation. The Staff Report states:
However, under the trucking option, the total number of truck trips
will increase [from 125,082] to 144,782 or 16% more than was
projected in the Original Project in the DEIR (see Table 1). Truck
transfer of import material would consist of trucks exiting onto
Petaluma Boulevard South at the Landing Way Depot driveway
traveling south to the Dutra Haystack Landing driveway and
returning. [AR4628] … Upon analysis of the Revised Project II
data, Dowling found that … at the intersection of Petaluma
Boulevard South and Landing Way where AM peak hour traffic
conditions would fall from LOS E to F. [AR4629] …At the
intersection of Petaluma Boulevard South and Landing Way,
Revised Project II traffic would cause AM traffic to increase by
more than five seconds compared to DEIR project traffic while
remaining at LOS F. PM traffic would fall from LOS E to LOS F as
a result of Revised Project II traffic. AM peak hour volume signal
warrants would be met for the Revised Project II because with over
2,000 peak hour vehicles on Petaluma Boulevard South, the volume
threshold for Landing Way is 100 which is exceeded by the 113
expected AM vehicles.
(AR4631.) The County also acknowledges that this impact was not analyzed in
the EIR. (AR4710.) Accordingly, the EIR is inconsistent with law. (Vineyard
Area Citizens, 40 Cal.4th at 442.)
Outside of the EIR, the County adds in mitigation purporting to address this
truck traffic impact, including adding a traffic signal and right turn lane at
Petaluma Blvd South/Landing Way. (AR4630.) However, the County’s effort to
resolve the traffic issues from the newly revised project must still have been
evaluated in the EIR. (Vineyard Area Citizens, 40 Cal.4th at 442.) Moreover, the
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County’s conclusion may significantly underestimate the traffic impacts because it
fails to address the expert comments in the record that the traffic analysis of the
revised project relies on a blatant mistake that a single truck can carry 56,250 tons
of material, leading to an under-counting of 4,896 truck trips. (AR29051;
AR2016.) Traffic Engineer Tom Brohard, PE, demonstrates in his comments on
the RPII traffic analysis that the traffic calculations conducted by Dutra’s
consultant, and relied upon by the County, significantly understate the number of
trucks hauling recycled material from the proposed Shamrock offloading area to
the new Dutra facility. (AR29050-53.) Dutra’s consultant calculates that
transport of 56,250 tons of recycled aggregate imported by truck will require only
1 truck per year (one in and one out). (AR2015-17 (Table 5); AR4732.) In fact,
according to Dutra’s consultant, given that trucks carry an estimated 23 tons,
moving 56,250 tons of material will require 2,446 trucks per year, or 4,896 truck
trips (one trip in and out per truck). (AR29051; AR2016 (“trucks used to transport
raw aggregate and recycled material would consist of 27-ton trucks evaluated at an
average rate of 23 tons per truck”).) Applying the consultant’s estimate of 250work days, those unidentified 4,896 truck trips amount to at least 20 truck trips per
day, 14 more than considered by the consultant. Thus, the County’s conclusion
that adding a traffic signal and right turn lane, would address the additional traffic
from its predicted 180 daily truck trips, does not address the actual 194 daily truck
trips that will occur at the affected intersections. Mr. Brohard provided further
evidence that the truck traffic impacts from the revised project would be
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significant. (AR29052.) The County provided no rebuttal to Mr. Brohard’s expert
critique. None of these issues about traffic impacts from the project’s newly
proposed off-loading scheme are discussed or analyzed in the EIR in violation of
CEQA. (Vineyard Area Citizens, 40 Cal.4th at 442.)
b.

Air Quality Impacts of RPII were not analyzed in the
EIR.

The Staff Report admits, “the [RPII] trucking option results in increased
impacts to Air Quality (PM10 and CO) … than were analyzed in the DEIR.”
(AR4631.) Dr. Petra Pless concludes, “Total daily emissions of PM10 from the
Revised Project II under the truck option and during the interim phase of the
conveyor option of 85.2 lb/day would exceed the BAAQMD’s significance
threshold of 80 lb/day. This is a new significant impact that the Staff Report fails
to identify and mitigate.” (AR29062.) This potentially significant air quality
impact associated with the addition of at least three years of trucking materials
between Shamrock and Dutra was not discussed or analyzed in the EIR.
It is clear that the three years of trucking added to the project at the
County’s final hearing may have significant adverse impacts on the environment.
The County admits that it did not conduct any air quality analysis at all for RPII,
but instead relies entirely on Dutra’s paid consultants (AR4613), despite the fact
that the County concludes that Dutra’s consultant used the wrong methodology.
(AR4615.) Relying on Dutra’s consultant, County staff concluded that “Under the
trucking option, the PM10 and CO numbers would increase but still remain under
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the thresholds established by the Air District.” (AR4616.) Dr. Pless points out
that Dutra’s consultant used the wrong “silt loading” factor to calculate road dust.
(AR29061-62.) Dutra’s consultant used the silt loading factor for “public paved
roads with low average daily traffic under normal conditions.” (Id.) Of course,
the road between Shamrock and Dutra will have high daily traffic levels, with as
many as 174 truck trips per day carrying sand and gravel. (See AR4613 (“43,478
additional truck trips per year”).) Dr. Pless used the far more appropriate silt
loading factors for industrial roads including sand and gravel processing,
concluding that the PM10 impact of RPII would be significant. (AR29063.) The
administrative record contains no response to Dr. Pless’ substantial evidence and
the EIR fails to address any air quality impacts resulting from the new off-site
loading facility.
c.

The Wetland Impacts of RPII were not analyzed in the
EIR.

The Project was changed to eliminate the proposed barge dock on Dutra’s
property and replace it with a long conveyor belt to the adjacent Shamrock
facility’s existing barge off-loading facility. (See AR4610; AR4702.) The
conveyor belt will be constructed directly through a wetland area that Shamrock
was required to construct as mitigation in a 2004 CEQA document for its own
facility. (AR29142; AR4702.) The Staff Report states, “[t]he construction of the
conveyor would impact the entire .48 acres, a potentially significant impact absent
mitigation.” (AR4618.) Because the conveyor belt was not part of the original
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project description and was first identified two years and four months after the
publication of the final EIR, the potential impacts to the mitigation wetlands were
not analyzed at all in the EIR. Although the Staff Report proposes to mitigate this
significant wetland impact by requiring Dutra to purchase wetland offset bank
credits at a location 4 miles away (AR4617), the adequacy of this mitigation
measure must be analyzed in an EIR, not a private consultant report.
Also, where a project proposes to eliminate a mitigation measure imposed
pursuant to a prior CEQA document, a supplemental EIR is required. Lincoln
Place Tenants Assn. v. City of Los Angeles (2005) 130 Cal.App.4th 1491, held that
elimination of mitigation measures from a previously certified CEQA document
requires substantial evidence that the mitigation measure is “infeasible” and
preparation of a supplemental EIR. (130 Cal.App.4th at 1509.) In Katzeff v.
Department of Forestry (2010) 181 Cal.App.4th 601, the Court stated,
when an earlier adopted mitigation measure has been deleted, the deference
provided to governing bodies with respect to land use planning decisions
must be tempered by the presumption that the governing body adopted the
mitigation measure in the first place only after due investigation and
consideration... where a public agency has adopted a mitigation measure
for a project, it may not authorize destruction or cancellation of the
mitigation--whether or not the approval is ministerial--without reviewing
the continuing need for the mitigation, stating a reason for its actions, and
supporting it with substantial evidence.
(Id. at 613) (emphasis added.) Under Katzeff and Lincoln Place, the wetland
mitigation measure may only be deleted if the County produces substantial
evidence that the measure is “infeasible,” and a supplemental or subsequent EIR
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must be prepared to analyze the impacts of destroying the wetland. The County
failed to do either.
Furthermore, Biologist Phyllis Faber, concluded that the offsite mitigation
is insufficient to mitigate the impacts of destroying Shamrock’s wetland: “It will
not be possible to simply transfer the values this site provides to another distant
site. The current site provides values to the local riverine/transitional community
that are not transferrable.” (AR29042-44.) These potential significant impacts of
RPII were never described, analyzed or mitigated in the EIR. The EIR must be
vacated and remanded in order for the County to complete a full review of all of
the impacts of the entire final version of the project.
d.

The EIR fails to include any analysis of the potential
adverse effect of noise from the conveyor built on the
endangered salt marsh harvest mouse and other animals
using the Shamrock wetlands.

The last minute decision to propose an entirely new conveyor system
through a wetland area may have significant noise impacts on the endangered Salt
Marsh Harvest Mouse and other species in that wetland area as well as other
adjacent wetlands. Biologist James Castle concluded that compared to the
Original Project, RP-II will increase noise impacts to the Salt Marsh Harvest
Mouse, California Clapper Rail, California Black Rail, White-tailed Kite, herons
and egrets, due to noise and vibration created by the 800-foot conveyor belt to be
built directly over Shamrock’s wetland mitigation area, and that this impact will
not be mitigated by purchasing wetlands miles away. (AR29014-18; See
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AR25561-71.) The EIR does not address this potential impact. Not even the
Project consultant’s post-EIR noise analysis addresses this potential noise impact.
(AR2002-04; AR2010-13.) That consultant analysis focused on nearby residential
receptors and makes no mention of any impacts from conveyor noise on wildlife
using the Shamrock wetlands or other nearby wetlands. (AR2011 (“the Conveyor
Option would not exceed the General Plan Noise Standards at any of the
residential receivers”).) By failing to address this potential impact of the project,
the County has abused its discretion by failing to proceed in a manner required by
law.
e.

The EIR fails to include any analysis of the Project’s
impacts on worker health.

Dr. Pless concluded that toxic chemical concentrations and exposures will
be highest to workers at the project site and neighboring facilities. (AR12526.)
The County refused to analyze these impacts, contending that workers are exempt
from CEQA. (AR1955.) The trial court dismissed this issue in a single sentence
without analysis, simply stating that “CEQA does not require that the EIR address
worker health. Guideline 15360.” (CTA:1137.)
CEQA Guideline §15360 merely defines the term “environment” as
“physical conditions ...which will be affected by a proposed project including
land, air, water, minerals, flora, fauna, ambient noise, and objects of historical or
aesthetic significance.” However, this citation proves too much. Under the trial
court’s reasoning, since the “environment” only includes “physical conditions,”
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human health impacts would never need to be addressed under CEQA. This
position conflicts with CEQA’s plain language and has long been rejected.
CEQA §21083(b)(3) provides that a project has significant impacts if it
“will cause substantial adverse effects on human beings, either directly or
indirectly.” (emphasis added) (See also PRC §21000(b)-(d) (CEQA’s intent is to
provide “critical thresholds for the health and safety of the people of the state,”
and “to provide a high-quality environment that at all times is healthful and
pleasing to the senses and intellect of man”).) The Court of Appeal has held that
an EIR must analyze, “the health consequences that necessarily result from the
identified adverse air quality impacts.... On remand, the health impacts resulting
from the adverse air quality impacts must be identified and analyzed in the new
EIR’s.” (Bakersfield Citizens, 124 Cal.App.4th at 1219-20; see also Berkeley Jets,
91 Cal.App.4th at 1369 (EIR must include a “human health risk assessment”).)
Since human health impacts are undeniably required to be analyzed under
CEQA, and workers are humans, then worker health must also be analyzed. The
only exception would be if CEQA expressly exempted worker health from CEQA
– which it does not. CEQA contains a long list of exempt categories that need not
be analyzed under CEQA (PRC §21080, et seq.), including Local Coastal Plans,
certain mass transit projects, certain prisons, etc. Worker health is not among the
many exemptions. (Wildlife Alive v. Chickering, 18 Cal.3d at 195-98, 202 (CEQA
exemptions are not to be implied or presumed); Mountain Lion Found. v. Fish &
Game Com. (1997) 16 Cal.4th 105, 125.) Thus, the EIR is deficient for its failure

49

to contain any analysis of Project impacts on worker health, despite expert
evidence that the Project will have adverse worker health impacts.
3.

Alternatively, the County refused to recirculate the EIR despite
significant Project changes resulting in new significant impacts.

Alternatively, assuming that the compilation of the Project consultants’
miscellaneous reports and County staff’s reports amount to a component of the
EIR, then the County abused its discretion by not recirculating that dramatically
revised EIR.
The Superior Court’s order focused on the standard for recirculating an
otherwise adequate EIR. (See, e.g. CTA:1124-30.) For example, the Court relies
on Chaparral Greens v. City of Chula Vista (1996) 50 Cal.App.4th 1134 for the
rule that new information. i.e., the listing of an animal species as endangered, had
no bearing on the impacts since the impacts were already fully addressed in the
existing EIR. (CTA:1125; Chaparral Greens, 50 Cal.App.4th at 1149 (issue “was
fully discussed in the PEIR”). However, as the Superior Court acknowledged, the
traffic, air quality and wetlands impacts of RPII were not considered in the
Project’s EIR at all. (See CTA:1125 (“None of these impacts had been previously
considered”).) If, subsequent to the period for public and interagency review, the
lead agency adds significant new information to an EIR, the agency must issue
new notice and must “recirculate” the revised EIR, or portions thereof, for
additional commentary and consultation. Save Our Peninsula v. Monterey (2001)
87 Cal.App.4th 99, 131. “Significant new information” includes:
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(1) A new significant environmental impact would result from the project
or from a new mitigation measure proposed to be implemented.
(2) A substantial increase in the severity of an environmental impact would
result…
(3) A feasible project alternative or mitigation measure considerably
different from others previously analyzed would clearly lessen the
significant environmental impacts of the project, but the project’s
proponents decline to adopt it.
(4) The draft EIR was so fundamentally and basically inadequate and
conclusory in nature that meaningful public review and comment were
precluded.
(14 CCR §15088.5; Gentry v. City of Murrieta (1995) 36 Cal.App.4th 1359, 1411,
1417; Mountain Lion Coalition v. Fish & Game Com. (1989) 214 Cal.App.3d
1043.)
As noted above, the County’s Staff Report admits that RPII “would result
in changes to environmental conditions not previously analyzed in the January
2008 DEIR, the July 2008 Response to Comments document, or in previous public
hearings.” (AR4609; AR4631; AR617.) Unrebutted, independent experts
concluded that RPII would have several significant environmental impacts than
the very different Project analyzed in the EIR. Accordingly, a recirculated EIR is
required.
These include Mr. Brohard’s expert review of the consultants’ traffic
analysis of the new off-loading scheme, pointing out a blatant error and
identifying a significant traffic impact. (See supra, pp. 43-44; AR29050-53.) The
County did not rebut Mr. Brohard’s expert critique. A supplemental EIR is
required to analyze and mitigate this new significant impact of RPII.
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Likewise, the County does not rebut Dr. Pless’ expert comment that “Total
daily emissions of PM10 from the Revised Project II under the truck option and
during the interim phase of the conveyor option of 85.2 lb/day would exceed the
BAAQMD’s[] significance threshold of 80 lb/day. This is a new significant
impact that the Staff Report fails to identify and mitigate.” (AR29062; See supra,
pp. 44, 35.) Dr. Pless also shows Dutra’s consultant understated silt loading from
roads that would be used by the trucks necessary to transport aggregate from
Shamrock to Dutra. (AR29061-29063; supra, p. 45.) The administrative record
contains no response to Dr. Pless’ substantial evidence. A supplemental EIR is
required to acknowledge and mitigate this new significant impact of RPII.
D.

The County Violated the Brown Act by Barring the Public From
Directly Addressing the Board at the Final Hearing.

The County refused to allow any public testimony at the final hearing on
the Project. (CTA:1118.) The Brown Act requires, in relevant part, that “Every
agenda for regular meetings shall provide an opportunity for members of the
public to directly address the legislative body on any item of interest to the public,
before or during the legislative body’s consideration of the item, that is within the
subject matter jurisdiction of the legislative body . . .” (Gov. Code §54954.3(a).)
It provides one limited exception for a legislative body’s committees:
However, the agenda need not provide an opportunity for members
of the public to address the legislative body on any item that has
already been considered by a committee, composed exclusively of
members of the legislative body, at a public meeting wherein all
interested members of the public were afforded the opportunity to
address the committee on the item, before or during the committee’s
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consideration of the item, unless the item has been substantially
changed since the committee heard the item, as determined by the
legislative body.
(Gov. Code §54954.3(a)(emphasis added).)
“In construing the language of a statute, “[t]he well-settled objective … is
to ascertain and effectuate legislative intent. To determine that intent, we turn first
to the words of the statute, giving them their usual and ordinary meaning. When
the statutory language is clear, we need go no further.” (Wolfe v. City of Fremont
(2006) 144 Cal.App.4th 533, 545.) “In analyzing statutory language, we seek to
give meaning to every word and phrase in the statute to accomplish a result
consistent with the legislative purpose . . . .” (Harris v. Capital Growth Investors
XIV (1991) 52 Cal.3d 1142, 1159.) As an exception to a remedial statute,
“statutory exceptions to the Brown Act’s general requirements of local legislative
openness are to be narrowly construed.” (Trancas Property Owners Assn. v. City
of Malibu (2006) 138 Cal.App.4th 172, 185. See also Cal. Const., Art.1, § 3(b)(2)
(“A statute … shall be broadly construed if it furthers the people’s right of access,
and narrowly construed if it limits the right of access”).)
The plain language of the Brown Act limiting the exception to Section
54954.3(a)’s public testimony mandate to a previous public meeting of a
committee controls. 8 At the October 16 hearing on the Project, the Board of

8

Although Appellants raised their Brown Act claim before the trial court, this
precise legal theory was not raised. Generally, new theories may not be raised for
the first time on appeal. (Fort Bragg Unified School Dist. v. Colonial American
Casualty & Surety Co. (2011) 194 Cal.App.4th 891, 907.) “However, a new
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Supervisors was not sitting as a committee. (See AR25768 (Oct. 16, 2010
agenda).) Indeed, the Board’s rules and procedures do not provide any authority
for the Board to sit as a committee of the whole. (http://supervisors.sonomacounty.org/documents/meeting_20120112/BoardRulesProcedures2011_12_106.pdf (Lozeau Dec., Exhibit 5).) And the standing and ad hoc committees
authorized by the Board’s rules must have members appointed and the limitations
on the roles and size of those types of committees precludes their application in
this instance. (Id., Rules 40, 41. See also Gov. Code § 54952(b) (the Brown Act
also only recognizes committees “created by charter, ordinance, resolution, or
formal action of a legislative body”); Frazer v. Dixon Unified Sch. Dist. (1993)
18 Cal.App.4th 781, 792 (“issue under [Brown Act] is whether the Board ‘created’
the advisory committee by some type of ‘formal action’”).) Because the Project
had not “already been considered by a committee” created by the Board of
Supervisors, Section 54954.3(a)’s committee exception does not apply. 9
Had the legislature intended to trigger the exception by any prior meeting
of the “Legislative Body” rather than a “committee,” the Legislature could have
readily done so. Indeed, Section 54954.3 specifically chose to limit the exception

theory raising a pure question of law on undisputed facts can be raised for the first
time on appeal.” (Id.) The Court of Appeal has discretion to consider a new legal
theory. (Id.) Appellants respectfully request that the Court apply that discretion
where, as here, the issue “involves important questions of public policy or public
concern.” (Eisenberg et al., Cal. Practice Guide: Civil Appeals and Writs, §8:237
(The Rutter Group 2012)
9
Appellants’ review of the case law indicates that no court has yet decided this
question.
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to prior meetingsof a committeeof the LegislativeBody. To readtheseterms
interchangeablywould be to renderthe term "committee" meaningless.(Coalition
ofLabor, Agriculture & Businessv, Countyof SantaBarbara Bd. ofSupervisors
(2005)129Cal.App.4th205,210 (',Rewritingthe Bro*m Act to addprovisionsthe
Legislatureomittedwould not advancethe Legislature,spurposeandwould be an
unwarrantedintrusion of thejudiciary on the legislativebranch,').)
IV.

CONCLUSION

For the foregoing reasons,Petitionersrespectfullyrequestthat this Court
overtum the SuperiorCourt's ruling and order the SuperiorCout to grant a writ of
mandatevacatingthe County'sapprovalof the Projectandits relateddecisions
certiffing the EIR, amendingthe GeneralPlan and rezoningthe Project site.
Respectfu
lly submitted,
Dated:July 19,2012
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